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JUDGMENT 

 

1. The prosecution case in brief is that on17.3.2014 at about 4:30 PM while the 

informant Sri Raju Mali was going home by riding motorcycle, then near Ledo 

Itakhola, accused B. Ganesh, a resident of Ledo Colliery KondaLine being 

accompanied by some others coming by one blackish Bolero vehicle chased and 

tried to attack him. Seeing thedanger he went to his house but they chased him 

and by arriving at his house beat the motorcycle and caused damaged to it. They 

also disrobed his sister-in-law Smti. Laxmi Mali and forcefully tried to do bad 

things with her for which she sustained injuries. At that time a local person came 

forward and tried to save them; but accused B. Ganesh and his associates 

assaulted him causing more injuries. It is alleged that prior to this incident B. 

Ganesh attacked the informant and his family andalso threatened to attack him 

in future and kill. 

2. To this effect the informant lodged a written ejahar before IC,Ledo police out 

post. On receipt of it Ledo OP GDE No.289 dated 17.3.14 was made and 

forwarded the same to the OC, Margherita PS for registration of a case under 

proper sections of law. Accordingly, the OC registered Margherita PS Case 

No.59/14, U/S-341/427/448/376/511/323/325/506/34 of IPC. The case was duly 

investigated into and on completion of investigation the IO had submitted charge 

sheet against the accused persons U/S-147/149/448/323/427/354 of IPC. Hence, 

this case. 

3. When, after submission of charge sheet,the accused persons appeared before 

the Court then copies of relevant documents were furnished to them U/S-207 of 

CrPC. My learned predecessor was pleased to frame charges against them U/S-

147/149/448/323/354 of IPC vide order dated 1.9.2016. When the particulars of 

charges were read over and explained, they pleaded not guilty and claimed to 

stand the trial. Accordingly, the trial of the case commenced. 

4. It is pertinent to mention that though the charges were shown to had been 

framed by my learned predecessor but the filled up charge form could not be 

found in the case record. However, since no question was raised in that aspect of 

the matter by the defence, therefore, I hold that no prejudice has been caused 

to the accused persons. In view of above I find no impediment in delivering the 

judgement in absence of the filled up charge form.  
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5. Points for determination: 

 

i. Whether, on 17.2.2014 at about 4:30 PM the 

accused persons formed an unlawful assembly and 

in prosecution of the common object of the said 

assembly used force or violence on the informant 

Sri Raju Mali and his family members and thereby 

committed an offence punishable U/S-147 of the 

Indian penal code and within my cognizance? 

ii. Whether, on the same day, time and place the 

accused persons were members of the said 

unlawful assembly formed for the prosecution of 

their common objectand thereby committed an 

offence punishable U/S-149 of the Indian penal 

code and within my cognizance? 

iii. Whether, on or about the same day, time and place 

the accused persons committed house-trespass in 

the house of the informant Sri Raju Mali and 

thereby committed an offence punishable U/S-448 

of the Indian penal code and within my 

cognizance? 

iv. Whether, on or about the same day, time and place 

the accused persons voluntarily caused hurt to 

Smti. Laxmi Mali, who is the sister-in-law of the 

informant and another person of the same locality 

and thereby committed an offence punishable U/S-

323 of the Indian penal code and within my 

cognizance? 

v. Whether, on or about the same day, time and place 

the accused persons outraged the modesty of Smti. 

Laxmi Mali and thereby committed an offence 

punishable U/S-354 of the Indian penal code and 

within my cognizance? 

6. The prosecution side examined 9(nine) PWsand exhibited the FIR, statement of 

the victim U/S-164 CrPC, sketch map of the place of occurrence, medico-legal 
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injury report and the charge sheet. PW-5, PW-6 and PW-7 were declined to be 

cross-examined by the defence but the rest prosecution witnesses were duly 

cross-examined. After closure of prosecution evidence the statement of defence 

U/S 313 CrPC were recorded. The pleas of the accused persons were that of total 

denial.The defence also adduced evidence of two defence witnesses, who were 

cross-examined by the prosecution.  

7. I have heard argument advanced by learned A.P.P Mr. B. Purkayastha for the 

prosecution and learned Mr. T. S. Mukherjee on behalf of the accused persons. 

At the time of argument learned Mr. Purkayastha submitted that the prosecution 

has been able to prove the guilt of the accused persons beyond all reasonable 

doubt by leading cogent and reliable evidence. In view of above it is prayed to 

punish them in accordance with law. Per contra Mr. Mukherjee submitted that 

there is high exaggeration of facts stated in the ejahar and before the IO. It is 

submitted that the prosecution could not prove the ejahar as per requirements of 

law. It is also submitted that all the relevant witnesses were not cited as 

prosecution witnesses out of fear of revelation of the real facts and as such 

presumption goes against them in view of Section 114(g) of the Indian Evidence 

Act. Further, it is submitted that there are serious contradictions in respect of the 

facts stated in the ejahar, in the statement of the witnesses U/S-161 of CrPC and 

in the evidence given before the court. Moreover, it is submitted that the 

informant and other witnesses stated certain things against accused B. Ganesh 

but in respect of other accused persons they are completely silent. According to 

Mr. Mukherjee the prosecution has failed to establish the guilt of the accused 

persons and accordingly prayed for their acquittal from the charges in this case 

and to prosecute the informant and Laxmi Mali for allegedly giving a false case 

and false evidence. 

8. I have carefully gone through the case record. The submissions of both the 

learned rival counsels are also considered. Now, let me discuss the merits and 

demerits of the prosecution case.  

 

Discussion, decision and reasons thereof: 

 

9. In his evidence the informant/PW-1 deposed that he knows all the accused 

persons. According to him the incident occurred in the month of March, 2014 at 

the time of Holi. He stated that when he went out of his house at about 4 



5 
 
 
5.2.2018                                                                                                                      GR CASE NO.180/2014 

pmthen the accused persons chased him on the road for which he ran to his 

house; but they came chasing him to his house and kicked the gate of their 

house andentered inside their premises. At that time hiswife Anjali Mali and his 

sister-in-law Laxmi Mali were inside the house and hearing the hue and cry as 

they went out to see and asked the accused persons what had happened,then 

they beat them up. He stated that he was hiding inside the house and called the 

police over phone.His voice was heard by the accused persons and knowing that 

he had called the police,they fled away. Later police arrived at his house. Then 

he lodged an ejahar over the matter and police got him medically examined and 

treated. Ext-1 is the ejahar and Ext-1(1) is his signature. 

10. In cross-examination he stated that Amalu Baruah, who is a resident of Tiruline, 

Itakhola wrote the ejahar at about 5 pm on the day of incidence. He stated that 

helodged the ejahar at 5 pm on that day and police arrived at place of 

occurrence after 10 minutes of informing the matter at about 4:40 pm. He 

admitted that he could not read the contents of Ext-1 as it was written in 

Assamese and he cannot read Assamese.According to him it takes 2 minutes to 

reach his house from the PS. He stated that he had no knowledge what was 

writtenin the ejahar while submitting it to the police. He denied that he had 

written the ejahar prior to the incident and that no incident had occurred on the 

day of Holi. He stated that he knows accused B. Ganesh for the last 7-8 years.He 

again stated that he does motor parts business. He deniedhaving not named the 

accused persons who were not present on the day of his evidence. According to 

him his residence is at a distance of three minutes on foot from the National 

Highway. He stated that the accused persons chased him to his house with 

Bolero vehicle and 2-3 bikes; but denied having not stated this fact before police. 

He also stated that prior to this incident the accused persons assaulted him but 

he did not lodge any ejahar. He denied that he does coal business; that he asked 

accused B. Ganesh to take coal from him as the accused persons were owners of 

coke coal bhata and when they refused to take coal from him then he had lodged 

this ejahar. He also denied that no such incident occurred as narrated by him. 

11. In her evidence PW-2, who is one of the victim and injured, deposed that the 

informant is the younger brother of her husband. She stated that she knows all 

the accused persons. According to her the incident occurred about 2 years back 

on the day of Holi. She stated that when the informant went out of her house 

then the accused persons chased to attack him on the road in bolero vehicle and 
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motorcycles. They allegedly chased him to their house and seeing that she hid 

him. She also stated that the accused persons kicked open the gate of their 

fencing and by entering inside started verbally abusing her with filthy language. 

They caught hold of her hair and pulled her by her clothes. Then, one of their 

Assamese neighbour named Boro came and intervened and asked them why 

they were behaving so. At that they beat him too.She again stated that when the 

informant informed the matter to police over phone then the accused persons 

fled therefrom and later police came there. According to her police brought her 

to the court and got her statement recorded where she put her thumb 

impression. Ext-2 is her statement given in the court. 

12.  In cross-examination she stated that about 5-6 persons came to their house.She 

denied having stated in her statement u/s 164 CrPC that 10-12 persons came to 

their house. According to her the accused persons came to their house by 

vehicles and not in motorcycle.She further stated that she did not know the 

names of those 10-12 persons who came to her house. According to her, she 

locked her room from inside when 10-12 persons entered into their house 

premises and did not open the room where she kept the informant till those 10-

12 persons left their house.She denied that the accused persons didnot verbally 

abuse and pulled her by her hair and clothes. She denied that no such incident 

occurred as narrated by her; that she deposed falsely at the behest of the 

informant. She also denied thatas police was present she did not depose freely 

and stated falsely in her statement u/s 164 CrPC out of fear of the police 

personnel present. 

13. In his evidence PW-3 stated that he knows the informant and accused B. Ganesh 

but he was not familiar with the names of the rest accused personsand would 

not know them even if he saw them. He allegedly heard the incident taking place 

in the year, 2014 at the time of Holi.He stated that in the evening while he was 

at home, he heard a hue and cry in the house of the informant. So, he went out 

to see and then some person hit him but he did not know that person. Healso 

stated that he could not recognise him even if saw him because at that time they 

had colour of Holi in their faces. 

14. In cross-examination he stated that he had not seen between whom the quarrel 

took place. He further stated that he did not know how his name came as a 

witness in this case. 
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15. In his evidence PW-4, the elder brother of the informant, deposed that he knows 

all the accused persons. He stated that the incident occurred about 2 years back 

at about 4 pm when he went out from his house to play Holi. At that time the 

informant called and told him that there was a quarrel in their house being put 

up by the accused persons, particularly by accused Ganesh. So, he rushed to his 

house and on reaching saw the accused persons fleeing. He saw the doors of his 

house open and his motorcycle lying on the ground. He also stated that the 

police arrived there after about10 minutes.  

16.  In cross-examination he stated that police didnot record his statement.According 

to him whatever he deposed in his evidence-in-chief was being stated by him for 

the first time, which he did not narratebefore police. He expressed ignorance 

why his name was cited as a witness in this case. 

17. In their evidence PW-5 to PW-7 stated that they knew the informant as well as 

the accused persons. At the same time they also stated that they did not know 

anything about the incident. The defence declined to cross-examine them and so 

the testimony in their examination-in-chief remained unchallenged.  

18.  In his evidence PW-9 (MO) deposed that on 17.03.14 he was working at Ledo 

MPHC as M & HO-1. On that day he examined one Sri Bhadra Kanta Swargiyari, 

aged about 55 years, vide Ledo OP requisition No. nil dated 17.03.14. He stated 

that the injured was escorted and identified by UBC/90 Krishna Singh of Ledo 

OP. On examination he found the followings: 

1. Lower eyelid of right eye swollen and redemotors with 

reddish coloured bruises producing black eye (Rt.)  

In his opinion the injury was caused by hard blunt object. Type of injury 

was simple and time since the injury was less than 2 hours.  

19. On the same day he examined Smti. Laxmi Mali, aged about 30 years, vide Ledo 

OP requisition No. nil dated 17.03.14. The injured person was escorted and 

identified by UBC/90 Krishna Singh of Ledo OP. On examination no injury mark 

could be found anywhere on her person. The type and time of injury does not 

arise. After examination the MO prepared the reports. Ext-5 is the medical report 

of Bhadra Kanta Swargiyari and Ext-5(1) is his signature. Ext-6 is the medical 

report of Laxmi Mali and Ext-6(1) is his signature.  

20. In cross-examination he stated that they cannot examine any patient medically in 

a police case without requisition number. He admitted that in Ext-5 hementioned 
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the requisition number as NIL. According to him simple injury may be caused by 

falling on rough hard substance. 

21. Now, let me see what the IO (PW-8), stated in his evidence. He deposed that on 

17.03.14 he was posted at Ledo outpost under Margherita PS as SI of Assam 

Police. On that day informant Raju Mali lodged the ejahar of this case. 

Accordingly, Ledo outpost GDE No.289 dated 17.03.14 was made. The FIR was 

sent to the police station for registration of a case and accordingly Margherita PS 

Case No.59/14, u/s 341/448/427/376/511/323/325/506/34 of IPC was registered 

and he was entrusted to investigate the case. He found the complainant Raju 

Mali and Smti. Laxmi Mali at the PS and recorded their statement u/s 161 CrPC. 

On the same day he visited the place of occurrence and drew sketch map of the 

PO. Ext-3 is the sketch map of the PO and Ext-3(1) is his signature. He stated 

that he found Anjali Mali at the PO and recorded her statement u/s 161 CrPC. On 

the same day he went to the house of the accused persons in search of them but 

they could not be found in their houses. On 18.03.14 he again visited the PO and 

recorded the statement of the other witnesses u/s 161 CrPC. On 19.03.14 he 

sent the victim woman Laxmi Mali and Bhadrakanta Sargiary to the court for 

getting their statements recorded u/s 164 CrPC. According to him the 

complainant brought a bike allegedly damaged by the accused persons and the 

same was sent for examination by MVI on 19.03.14. On the same day at about 

9:30 pm he conducted house search in the houses of the accused persons but 

they could not be found. On 21.03.14 he collected the injury reports of Laxmi 

Mali and Bhadrakanta Sargiary. He stated that while the case was under 

investigation stage he was selected for undergoing training at Dergaon PTC and 

accordingly handed over the case diary to the I/C SI Puranjoy Bora. On the same 

day SI Puranjan Bora conducted house search in the house of the accused 

persons. Again, on 05.06.14 he conducted house search of the accused but they 

could not be found. He stated that after returning from the training the case was 

re-endorsed in his name for further investigation on 18.07.14.On 19.07.14 all the 

accused persons appeared at the outpost by taking bail from the Hon’ble Gauhati 

High Court and after interrogation they were released on bail. Then on 

completion of investigation, the case being SR he prayed for PI before OC, 

Margherita PS. Being approved on 22.08.14 he submitted the charge sheet on 

27.08.14 vide CS No.114/14 dated 27.08.14, u/s 147/149/448/323/427/354 of 
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IPC against Biyani Ganesh, Biyani Rajesh, Biyani Rama Rao, S. Gopi and K. 

Santosh. Ext-4 is the charge sheet and Ext-4(1) is his signature. 

22. In cross-examination he stated that he was entrusted to investigate the case on 

17.03.14 at about 6:35 pm and he went to the PO at about 7:20 pm. He stated 

that he did not array Sankar Nunia, Sahid Khan and Amir Islam as prosecution 

witnesses in this case as mentioned in Ext-3. He admitted having not submitted 

the copy of GDE and the police requisition for medical examination along with 

the charge sheet. He denied that he didnot send the injured persons for medical 

treatment and for that he could not submit the medical requisition; that no GDE 

was made on 17.03.14 for which he could not submit the copy of the same and 

that he did not visit the PO on 17.03.14. Heagain stated that he didnot have 

knowledge that the investigating officer did not have power to submit the charge 

sheet. He stated that there were I/C and ASI besides him at the police outpost at 

the relevant period of investigation and submission of charge sheet.  

23. The IO confirmed that PW-1 didnot state to him that when police came then the 

accused persons fled away. He denied that he didnot have the power to 

investigate the case and that he didnot go to the PO and submitted the charge 

sheet without proper investigation. He stated that there is no mention in his diary 

regarding the fact of calling police over phone by the informant. 

24. Now, let me see what the accused persons stated in their defence statement 

U/S-313 of CrPC. They pleaded denial and by claiming innocence prayed for their 

acquittal from the charges in this case.  

25. Again, let me discuss what the defence witnesses revealed in their evidence. DW-

1 accused B. Ganesh deposed that he knows the informant, who allegedly 

approached to him on 2/3 occasions prior to filing of the case in order to sell coal 

to him in his business establishment. He stated that he runs a coke-coal 

business. Heagain stated that he asked the informant to show valid documents 

but as he could not show, so he refused to purchase coal from him. Then in the 

month of March, 2014 he was called at a little distance from his house on 

National High Way and told him that he had filed a case against him. The 

informant allegedly demanded Rs.1,50,000/-(Rupees One Lac Fifty Thousand) 

only and in case he did not pay the aforesaid amount then something bad would 

happen to him. The informant told him that he would be finished. According to 

him informant Raju Mali pilfers coal from Coal Indian Ltd. and there are many 

cases against him pending before the court. One such case is GR 
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No.545/2012registered U/S-379/411 of IPC. To substantiate this fact he exhibited 

the certified copy of ejahar, FIR and charge sheet of that case vide Ext.A. 

According to him the case filed against him is false and filed out of grudge.  

26. In cross-examination he denied that he had gone to the house of the informant 

Raju Mali on the alleged day being accompanied by some others and then 

assaulted him and his other family members. He also denied that Raju Mali did 

not demand any money from him and that he has deposed falsely in order to 

save himself from the case. 

27. In his evidence DW-2 deposed that he knows the informant and accused B. 

Ganesh, who are residents of their locality. He stated that one day, in the month 

of March/April, 2014 prior to filing of this case informant Raju Mali metand told 

him that he demanded Rs.1,50,000/-(Rupees One Lac Fifty Thousand) only from 

B. Ganeshand in case he could not pay the money then something bad would 

happen to B. Ganesh. He also told him that he would trap B. Ganesh by filing 

some case. Then one day he met B. Ganesh and Raju Mali at Itakhola while 

proceeding through the road. Seeing them he stopped. He allegedly heard Raju 

Mali asking money from B. Ganesh. Then he tried to make them understand that 

by fighting no solution would come out and then left to his destination. 

28. In cross-examination he stated that at the time of quarrel between the informant 

and the accused he was present beside them. He also stated that he heard the 

informant asking money from the accused. He expressed ignorance if the 

accused filed a case against the informant. He denied having deposed falsely 

before the court being tutored by the accused. He expressed ignorance if any 

marpit took place between the informant and the accused in the house of the 

informant and if any case is pending against the accused filed by Raju Mali. He 

denied having deposed falsely.  

29. I have minutely scrutinised the evidence brought on record by the adverse 

parties. The submissions of both sides are also considered. It is the general 

perception that law sets in motion when a person commits any offence against 

the existing law for which penal provision is/are provided. Behind every offence 

there must be some commission or omission affecting the person aggrieved or 

any property. In other words mens rea must be there behind every crime. 

However, on bare perusal of the facts stated in the ejahar and evidence led in its 

support it is observed that the prosecution could not show any apparent reason 

why the accused persons committed the offence against the informant and 
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others. In the ejahar it is alleged that on 17.3.2014 at about 4:30 PM while 

informant Raju Mali was coming to his house by riding motorcycle then near 

Ledo Itakhola, accused B. Ganesh accompanied by some others coming by one 

blackish Bolero vehicle chased and tried to attack him. Seeing the danger he 

went to his house; but they chased him and by arriving at his house beat the 

motorcycle causing damaged to it. They also disrobed his sister-in-law Smti. 

Laxmi Mali/PW-2 and forcefully tried to do bad things with her for which she 

sustained injuries. At that time a local person came forward and tried to save 

them; but accused B. Ganesh and his associates assaulted him causing more 

injuries. There is also allegation that prior to this incident accused B. Ganesh also 

attacked him and his family and threatened to attack him in future and kill. 

30.  On other hand the defence took the plea that the informant is a coal pilfer and 

approached to accused B. Ganesh on 2/3 occasions prior to filing of the case to 

sell coal to him in his coke-coal business; but when the informant could not show 

valid documents then he refused to purchase the coal. It is alleged that for the 

said reason the informant filed this case alleging false facts. To substantiate the 

fact that informant Raju Mali is a habitual coal pilfer, the defence exhibited the 

certified copy of ejahar, FIR and the charge sheet of GR No.545/2012 registered 

U/S-379/411 of IPC vide Ext.A. The prosecution did not deny the fact of 

prosecution of informant Raju Mali in the said case. Thus, from overall facts and 

circumstances of the case it is evident that the informant and the accused are 

well-known to one another. By exhibiting Ext.A the defence tried to prove that 

the personality of the informant is somewhat lower in the society. However, only 

because of that it cannot be said that no incident had taken place as alleged in 

this case. So, let me discuss and see whetherthe evidence on record is sufficient 

to hold them guilty for the alleged offence or not.  

31.  There is allegation against the accused persons committing the offence of 

rioting. For the sake of convenience let me reproduce the provision of Section 

146 of IPC for which the penal provision is Section 147 of IPC. 

146. Rioting.—Whenever force or violence is used 

by an unlawful assembly, or by any member 

thereof, in prosecution of the common object of 

such assembly, every member of such assembly is 

guilty of the offence of rioting. 
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32.  The aforesaid statutory provision mandates that in order to establish the offence 

of rioting the accused persons must have formed an unlawful assembly as 

defined under Section 141 of IPC with common object to do or compel to do or 

omit to do another certain things which the later was not bound to do legally. 

Under the provision of Section 141 of IPC five instances or points have been 

narrated, the doing or omitting to do of which becomes unlawful. In the instant 

case at hand the“Third” condition seems to be relevant from overall facts and 

circumstances which states that an assembly of five or more persons is 

designated as an “unlawful assembly”, if the common object of the persons 

composing the assembly is to commit any mischief or criminal trespass, or other 

offence. Again, the alleged offence against the accused persons U/S-149 of IPC 

is correlated to the offence U/S-147 of IPC. The allegation against the accused 

persons under the said provision of law can be held to have been proved only 

upon proof of the other alleged offences viz., house trespass, voluntarily causing 

hurt and outraging the modesty. Therefore, let me discuss and appreciate the 

case from that point of view and see whether the prosecution has been able to 

prove the alleged house trespass, voluntarily causing hurt and outraging the 

modesty of Laxmi Mali/PW-2 or not. 

33.  It is already pointed above that no apparent reason has been cited as the 

ground of offencecommitted by the accused persons. Rather, from the stand 

taken at the time of cross-examination of the prosecution witnesses, in their 

defence statement U/S-313 of CrPC and by leading defence evidence, the 

accused persons could prima facie show a defence case.Now, let me discuss and 

appreciate the evidence of the prosecution witnesses one by one and their 

relevancy to the facts in issue.  

34. First, let me take up the evidence of PW-1. He alleged thatin the month of 

March, 2014 at the time of Holi when he went out of his house at about 4 pm 

then the accused persons chased him on the road for which he ran to his house. 

However, they came chasing him to his house and kicked the gate of their house 

and entered inside their premises. At that time his wife Anjali Mali and Laxmi Mali 

were inside the house and hearing the hue and cry as they went out to see and 

asked them what had happened, then they beat them up. According to him, he 

was hiding inside the house and called the police over phone. His voice was 

heard by the accused persons and knowing that he called the police, they fled 

away. Later police arrived at his house and then he lodged Ext-1.In his cross-
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examination he stated that the accused persons chased him to his house with 

Bolero vehicle and 2-3 bikes. This fact has been denied by the defence. 

35.  PW-2, who is one of the victims corroborated the facts to the effect that the 

accused persons chased the informant to their house in Bolero vehicle and 

motorcycles. She revealed that seeing the accused persons chasing the informant 

she hid him. According to her the accused persons kicked open the gate of their 

fencing and by entering inside started verbally abusing her with filthy language. 

They allegedly caught hold of her hair and pulled her by her clothes. It appears 

from her evidence that when PW-3 intervened in the matter then he was also 

assaulted by the accused persons. It is interesting to note that in cross-

examination PW-2 stated that 5-6 persons came to their house. At the same time 

she expressed ignorance about the names of 10-12 persons who came to her 

house. Thus, it is apparent that PW-2 mentioned different numbers of persons 

who allegedly came to their house. This allows me to draw an adverse 

presumption against her. She also stated that she locked her room from inside 

when they entered into their house premises and did not open the room where 

she kept the informant till those 10-12 persons left their house. 

36.  Now, if we closely compare the facts alleged in Ext.1 which took place against 

PW-1 and PW-2; and the facts revealed by them before the court, then one thing 

becomes crystal clear that the allegation against the accused persons that they 

disrobed PW-2 and tried to do bad things with her is totally a false allegation. 

Those facts have been widely exaggerated from actual happening. Again, if the 

facts stated by her inthe examination-in-chief is compared to the facts revealed 

in her cross-examination then her evidence cannot be looked into without doubt. 

Whereas in her examination-in-chief she alleged that the accused persons 

verbally abused her in filthy language and also caught hold of her hair and pulled 

her by her clothes. At the same time, in cross-examination she stated that she 

locked her room from inside when 10-12 persons came to their house and did 

not open the room where she kept the informant till those persons left their 

house. If this fact is considered to be true then there was no occasion that PW-1 

had seen the accused persons committing any offence against PW-2 and vice 

versa.Due to such dual stand taken by PW-2, the veracity of facts stated by her 

cannot be looked into without doubt. The ground of my such opinion is that had 

she locked the room from inside then there was no occasion that the accused 

persons could catch hold of her and did the alleged subsequent acts. For the 
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same reason there was no occasion that they had physically assaulted her. Thus, 

the allegation against them regarding committing the alleged offence U/S-323 

and 354 of IPC against PW-2 seems to be not well founded. The injury report 

Ext.6 clearly negates any incident taking place against her as has been alleged, 

because the MO did not find any injury on her person at the time of examination. 

The medical injury report also points how and in what manner the real facts have 

been exaggerated in the ejahar.  

37.  Again, it appears from the evidence of PW-3 that though he alleged that after 

hearing hue and cry in the house of the informant when he went out to see then 

some person hit him. But, he could not identify anyone amongst the accused 

persons who had assaulted him. He even stated that he could not identify them if 

happen to see. Thus, even though his injury report Ext.5 clearly points that he 

had been assaulted and as a result of that his lower eyelid of right eye was 

swollen which became reddish colour bruises producing black right eye; but none 

of the accused persons can be held responsible for the same owing to his 

inability to identify the person responsible for that. Accordingly, I hold that no 

offence has been proved against the accused persons regarding voluntarily 

causing hurt to PW-3 as well. 

38. Again, the evidence of PW-4 is relevant only to the effect that PW-1 being his 

younger brother informed him over phone that there was a quarrel in their house 

put up by the accused persons, particularly accused Ganesh. According to him 

getting the information he rushed to his home and on reaching saw the accused 

persons fleeing. He also saw the doors of his house to be open and his 

motorcycle was lying on the ground. However, in cross-examination he stated 

that police did not record his statement and whatever he had stated in his 

examination-in-chief was stated by him for the first time. He expressed ignorance 

why his name was cited as a witness in this case. From above it is apparent that 

the evidence given by this witness cannot be considered to the advantage of the 

prosecution. Rather, there is serious doubt in the veracity of this witness. It is 

also interesting to note that the prosecution did not get any support from PW-5 

to PW-7, who are independent witnesses. They specifically stated that even 

though they knew the informant and the accused persons but they did not know 

anything about the incident. The prosecution did not pray for declaring them as 

hostile. Due to such circumstances it appears that they were arrayed as 

prosecution witnesses only for the sake of doing so. 
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39.  At last, let me discuss and appreciate the evidence of the investigating officer, 

PW-8. It appears from his evidence that only after registration of the case he 

was entrusted to investigate the case on 17.3.2014. According to him he found 

the informant Raju Mali and Smti. Laxmi Mali at the police station and recorded 

their statements. On the same day he had visited the place of occurrence and 

drew sketch map and then he conducted the other formalities like sending the 

injured persons to medical for their examination and collecting injury reports, 

sending the motorcycle for examination by MVI etc. It also appears that he made 

house searches in the house of the accused persons; but they could not be found 

and ultimately they appeared before him by taking bail from the honorable 

Guwahati High Court. According to him, he got approval from OC, Margherita PS 

on 22.8.2014 and submitted charge sheet on 27.8.2014 vide CS No.114/14 dated 

27.08.2014, U/S-147/149/448/323/427/354 of IPC against Biyani Ganesh, Biyani 

Rajesh, Biyani Rama Rao, S. Gopi and K. Santosh vide Ext.4.  

40.  While being cross-examined the IO stated that PW-1 did not state to him that 

when he said that police would come then the accused persons fled away. The 

IO admitted that there is no mention in his diary regarding the fact of calling 

police over phone by the informant. Thus, from the facts revealed by the IO a 

shadow of doubt is there regarding the allegation of PW-1 to the effect that he 

called the police and hearing that the accused persons fled away from the place 

of occurrence. The stand of the IO also raises a question regarding the veracity 

of the fact that police came to the place of occurrence before lodging the ejahar. 

41.  The defence did not deny that the IO made house searches in the houses of the 

accused persons and that they took bail from the honorable High Court and only 

after that they appeared before the IO. In view of not denying these facts a 

presumption goes against them that they were apprehending arrest for which 

they moved the Superior Court and took the bail. However, by adducing evidence 

through DW-1 the defence could prima facie prove that PW-1 approached to him 

on 2/3 occasions prior to filing of the case in order to sell coal to his business 

establishment. There is no denial to the fact revealed by this witness to the 

effect that he asked the informant to show valid documents but being unable to 

show he refused to purchase coal from him. The allegation that in the month of 

March, 2014 PW-1 called him at a little distance from his house on national 

highway and telling him that he had filed a case against him and in case he did 

not pay the demanded amount then something bad would happen to him 
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andthat he would be finished, these facts are not denied. Most interestingly the 

allegation made by DW-1, being supported by Ext.A that PW-1 pilfer coal from 

Coal India Ltd. and that there are many cases against him pending before the 

court has not been denied specifically. The defence stand has been supported by 

DW-2. He corroborated the facts stated by DW-1 in his examination-in-chief. In 

cross-examination he stated that at the time of quarrel between the informant 

and accused he was present beside them and heard the informant asking money 

from the accused. These facts are also not specifically denied. Thus, it is crystal 

clear that the defence has been able to prove a prima facie case in its 

favour.Under these circumstances it is evident that some sort of prior enmity 

existed between PW-1 and accused B. Ganesh and probably due to that enmity 

the present case was emanated out. 

42.  Now, it is the Cardinal principle of criminal law that in order to establish the guilt 

of the accused persons the prosecution has to prove its case beyond all 

reasonable doubt. On careful consideration of the discussion made above it is 

evident that the prosecution has miserably failed to establish any mens rea which 

compelled the accused personsto commit the offence. Rather, the defence could 

establish a prior enmity between PW-1 and the accused persons. Under the 

circumstances a serious doubt crept up in the mind of the court regarding the 

veracity of the prosecution story in the manner as has been placed before the 

court. There is no iota of evidence against accused persons regarding committing 

the offence of house trespass in the house of PW-1, voluntarily causing hurt to 

PW-2 and PW-3 and also outraging the modesty of PW-2. Thus, due to failure on 

the part of the prosecution to prove any mens rea and also due to failure to 

prove the offences of house trespass, voluntarily causing hurt and outraging the 

modesty of PW-2, there is little scope of holding them guilty for the alleged 

offence U/S-147 and 149 of IPC as well. Accordingly, I hold that the prosecution 

has miserably failed to establish their guilt U/S-147/149/448/323/354 of IPC 

beyond all reasonable doubt and consequently they are liable to be acquitted 

from the charges in this case.  

43. However, the submission of the learned defence counsel Mr. T. Mukherjee to 

prosecute the informant and PW-2 for allegedly filing a false case and giving 

false evidence cannot be considered because it is not clearly proved that no 

incident had taken place at all. 
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44. In view of above discussion all the five accused persons are acquitted from this 

case and set at liberty forthwith on the ground of benefit of doubt. Their bailor is 

also discharged from further liabilities in the case. The bail bonds submitted on 

their behalf shall remain in force for the next six months from today in view of 

the spirit of Section 437 of CrPC. 

 

The case is accordingly disposed of. 

Given under my hand and the seal of this court on this the 5th day 

of February, 2018 at Margherita, Tinsukia, Assam.  

 

Dictated and corrected by me: 

Rajesh Bodo      Rajesh Bodo 

S.D.J.M.(M), Margherita    S.D.J.M.(M), Margherita 
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APPENDIX 

1. PROSECUTIOIN WITNESSES: 

PW-1  Sri Raju Mali 

PW-2  Smti. Laxmi Mali 

PW-3  Sri Bhadra Kanta Swargiary 

PW-4  Sri Tarakeshwar Mali 

PW-5  Md. Abdul Sahid 

PW-6  Musstt. Fatema Begum 

PW-7  Musstt. Guljan Begum 

PW-8  SI Nripen Chandra Borah 

PW-9  Dr. Pulak Paul 

2. DEFENCE WITNESSES: 

DW-1  Sri B. Ganesh  

DW-2  Sri  

3. COURT WITNESSES:-NIL 

4. PROSECUTION EXHIBITS: 

Ext-1--------Ejahar 

Ext-1(1)----Signature of PW-1 

Ext-2-------Statement of PW-2 U/S-164 CrPC 

Ext-3--------Rough sketch map of the PO 

Ext-3(1)----Signature of PW-8 

Ext-4--------Charge sheet 

Ext-4(1)-----Signature of PW-8 

Ext-5---------Medico-legal report of Bhadra Kanta Swargiary 

Ext-5(1)------Signature of PW-9 

Ext-6----------Medico-legal report of Laxmi Mali 

Ext-6(1)-------Signature of PW-9 

5. DEFENCE EXHIBIT:-NIL 

 

Dictated and corrected by me: 

 

Rajesh Bodo     Rajesh Bodo 

S.D.J.M.(M), Margherita     S.D.J.M.(M),  Margherita 
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